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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of OIO No. CGST/WS07/0&A/OIO-166/AC-RAG/2021-22 fi=ife: 16.03.2022
passed by Assistant Commissioner, CGST, Division VIl, Ahmedabad South

31 Irfietehdl T A9 Ud T Name & Address
Appellant

. 1. The Assistant Commissioner
CGST, Division Vli, Ahmedabad South
3" Floor, APM Mall, Anand Nagar Road,
. Satellite, Ahmedabad - 380015

Respondent

1. M/s Bliss Web Solution
406, Akshat Building, Opp. Rajpath Club,
S.G. Highway, Bodakdev, Ahmedabad - 380054
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HIRT WRBR BT GRG0l SAAEH
Revision application to Government of India:
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(i) - Arevision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
an ther factory or from one warehouse to another during the course of processing of the goods in a
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(A)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. .
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(B)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ' :

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2)  RfaSw endes & @ ot W= wod T wrg wo A TE B AT B 200/
T BT ST AR OT6l FerReH T oG W ST B A 1000 /— ) YA @ T |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. _
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. _
(1) DR SEIET Yob SRR, 1944 @Y Ry 35—d1 /35—% & Ifeia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad 380004. in case of appeals
her than as mentioned in para-2(i) (a) above. '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place, where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item

of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Custorns, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cexxxviii)  amount determined under Section 11 D;
(cexxxix) amount of erroneous Cenvat Credit taken;
: (cexl) amount payable under Rule 6 of the Cenvat Credit R,ules.
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ORDER-IN-APPEAL _

The present appeal has been filed by the Assistant Commissioner, CGST,
Division-VII, Commissionerate- Ahmedabad South (hereinafter referred td
as the “appellant”), on the basis of Réview, Order No. 21/2022-28 dated
17.06.2022 passed by the Principal Commissioner, Central GST,

Ahmedabad South Commissionerate in terms of Section 84 (1) of the

Finance Act, 1994, against Order in Original No. CGST/WS07/0&A/OIO-

166/AC-RAG/2021-22 dated 16.03.2022 [hereinafter referred to as
“Impugned order’] passed by the Assistant Commissioner, C‘GST, Division-
VII, Commissionerate- Ahmedabad South [hereinafter referred to as
“adjudicating authority”] in the case of M/s. Bliss Web Solution, 508, Akshat
Building, Opposite Rajpath Club, S.G. Highway, Bodakdev, Ahmedabad —
380 054 [hereinafter referred to as the ¢ ‘respondent”].

2. Brleﬂy stated, the facts of the case is that the respondent was found
to be not registered with the Service Tax department. As per the
information received from the Income Tax Department, the respondent had
earned substantial income from I.T. enabled services, BPO: services
amounting to Rs.50,46,459/- during F.Y. 2014-15. However, the respondent

did not obtain service tax registration and did not pay service tax on the

said service income. The respondent was requested vide letters on different

dates to submit the documenfary evidence in respect of their income.
However, the respondent failed to submit the required details/documents
and neither was any explanation/clarification submitted regarding the
income earned. Therefore, the respondent was issued Show Cause Notlce
bearing No. V/WS07/0&A/SCN- ~286/AAMFB9472B/2020-21 dated
29.09.2020 wherein it was proposed to :
A. Demand and recover the service tax amounting to Rs.6,23,742/- under
the proviso to Section 73 (1) of the Finance Act, 1994 along with
interest under Section 75 of the Finance Act, 1994,

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.
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The SCN was asdj'Udic'ated vide ‘the impugned order and the

'proceedings initiated against the respondent were dropped.

4.

Being aggrieved with the impugned order, the appellant department

have filed the present appeal on the following grounds :

11.

5.

The adjudicating authority has erred in dropping the demand of

service tax without recording any finding on the merits of the case and

‘the impugned order is a non-speaking order.

The only finding 4given by the adjudicating authority is that the
respondent has received receipts in USD, which in Indian Rupees
amounts to Rs.42,54,92/- as well as Rs.7,91,507/- from website
designing and development services 4provided locally. Thus, the
respondent had earned income against Export of Services and has

fulfilled the conditions of Rule 6A of the Service Tax Rules, 1994. The

| income earned from domestic services is less than the threshold limit

of Rs. 10 Lakhs.

The adjudicating authority has not recorded any findings as to how
the. amount received is not subject to service tax and has also not
examined as to where the services has been received. The documents
have not been examined and no findings have been given as to how
the respondent had fulfilled the conditions of Rule 6A of the Service
Tax Rules, 1994.

Personal Hearing in the case was held on 16.12.2022. Shri Parth

Patel, Chartered Accountant, appeared on behalf of the respondent for the

hearing. He stated that he would submit copies of relevant documents as

part of ci"oss-objection to the appeal.

6.

In the written submissions filed on 26.12.2022, the respondent

submitted, inter-alia, that:

> They are in the business of providing SEO services, Web Site

Designing and Development services within India and outside India

through different online platforms like Paypal, Upwork (Odesk) etc.
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During F.Y. 2014-15, sales of service in India amounts to Rs.7 ,91,507/-
and sale of service outside India amounts to Rs.42,54,959/-,

> In support of the above, they had submitted copes of ITR for 2014-15,
Form 26AS, Financials for F.Y. 2014-15, Bank Statement for F.Y,
2014-15, copy of Sample Invoice and copy of Screenshot from online
platform showing USD crédit to their wallet and after withdrawal the
amount in INR matching the amount credited to their bank account.
Copies of these documents are submitted.

» For the amount received through Upwork (Odesk), they submit list of
all Contracts entered during the aforesaid period.

> From the documents submitted by them it is clear that in case of
export of service, the sefvices are provided outside India and the

payments are received in convertible Foreign Exchange (USD).

7. I have gone through the facts of the case, submissions made in the
Appeal Memorandum, the cross-objections filed by the respondent and the
material available on records. The 1ssue before me for decision is whether
the impugned order dropping the demand of éervice tax amounting to
Rs.6,23,742/', in the facts and .circumstances of the case, is legal and proper

or otherwise. The demand pertains to F.Y. 2014-15.

8. I find that the respondent was issued SCN on the basis of the data
received from the Income Tax Department and the respondent was called
upon to submit documents/details in respect of the service income earned by
them. However, the respondent failed to submit the same. Therefore, the
respondent was issued SCN demanding service tax by considering the
income earned by them as income earned from providing taxable services.
However, no cogent reason or justification is forthcoming for raising the
demand against the respondent. It is also not specified as to under which
category of service, the non payment of service tax is alleged against the
respondent. The demand of service tax has been raised merely on the basis

of the data received from the Income Tax, which indicated that the
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the data received from the Income Tax department cannot form the sole

ground for raising of demand of service tax.

81. I find it pertinent to refer to the Instruction dated 26.10.2021 issued
by the CBIC, wherein it was directed that :

“It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

- 3. Ttisonce again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,

O adjudicating authorities are expected to pass a judicious order after proper

appreciation of facts and submission of the noticee.”

8.2 However, in the instant case, I find that no such exercise, as
instructed by the Board has been undertaken, and the SCN has been issued
only on the basis of the data received from the Income Tax department.
Therefore, on this very ground the demand raised vide the impugned SCN

s liable to be dropped.

9.  Coming to the merits of the case, 1t 1s observed that the adjudicating
authority has at Para 6.2 of the impugned order recorded his finding that
O “on going through the documents submitted in the defense reply bylf]ze
service provider for the F.Y.2014-15 | e.,. Form 26A4S, Bank Statemeﬂts,
BRC, invoices, etc., I find that the service provider has got receipt in USD.
It, therefore, is evident that the findings of the adjudicating authority are
based on the documents submitted by the respondent. I have also perused
the copies of invoices submitted by the- respondent on sample basis and find
that the invoices are issue to persons situated outside India and are for
Website designing. The respondent have also submitted a few Foreign
Inward Remittance Advices issued by the Banks and from the same it is
observed that the i"esponde11t had received payment in USD from

'firms/personé . situated outside India towards Software

%

2ing engaged in export of services is substantiated by the documents
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9.1 Itisobserved thatthe appellant department has not brought on record
‘any document or evidence indicating that the conclusions arrived at by the
adjudicating authority, after verification of the documents submitted by the‘
respondent, are erroneous. Neither has the appellant department refuted
or countered any of the findings of the adjudicating authority.
Consequently, I am of the considered view that the appeal filed by the

appellant department is devoid of merits.

10.  In view of the facts discussed hereinabove, I uphold the impugned

order and reject the appeal filed by the appellant department.
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The appeal filed by the appellant stands dispmrms. Q
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Commissioner (Appeals)

Attested: Date: 28.12.2022.
EJ-/ 2

)

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST E
To O
| The Assistant Commissioner, Appellant

CGST, Division- VII,
Commissionerate : Ahmedabad South.

M/s. Bliss Web Solution, , Respondent
503, Akshat Building,

Opposite Rajpath Club,

S.G. Highway, Bodakdev,

Ahmedabad — 380 054

Copy to:
l. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
(for uploading the OIA)
T Guard File.
5. P.A. File.




